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INTRODUCTION

President Trump’s Administration has issued an Executive Order, a Secretarial Order, and several guidance documents that
direct federal agencies to speed the process of federal environmental decision-making, while also reducing paperwork. This
AscentShare paper discusses the directives along with implications to the practice of environmental review under the
National Environmental Policy Act (NEPA) and for joint documents requiring both NEPA and California Environmental
Quality Act (CEQA) compliance. This paper is “time-stamped” as of June 2018. The Administration has indicated it will
continue to seek changes in environmental regulations, so new policies or orders could modify the current guidance.

Presidential Executive Order 13807

On August 15, 2017, President Trump signed Executive Order (EO) 13807, titled “Establishing Discipline and Accountability in
the Environmental Review and Permitting Process for Infrastructure Projects”. The goal of the EO is to increase the efficiency
and speed of federal environmental reviews and decisions for “major infrastructure projects,” which are defined in the EO
as any project that requires approvals by multiple federal agencies, where the lead federal agency determines that it will
prepare an Environmental Impact Statement (EIS), and the project sponsor has the “reasonable availability” of funding.
Among its provisions, the EO:

» reduces the timeline for environmental reviews and authorization decisions to “not more than an average of
approximately 2 years” measured from the date of publication of a Notice of Intent (NOI) or other benchmark
determined by the Office of Management and Budget;

» mandates recordation of individual Federal lead, cooperating, and participating agency decisions in a single
Record of Decision (ROD), with some exceptions (called the “One Federal Decision” policy); and

» identifies 90 days from issuance of the ROD as the target for completion all Federal authorizations, with some
exceptions.

The EO also requires the Council on Environmental Quality (CEQ) to form an interagency working group to identify
agency-specific impediments to efficient and effective reviews of infrastructure projects.
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Secretary of the Interior’s Order 3355

On August 31, 2017, the Secretary of the Interior issued Order No. 3355 titled “Streamlining National Environmental Policy
Act Reviews and Implementation of Executive Order 13807". The Secretarial Order (SO) is intended to begin the Department
of the Interior's implementation of EO 13807 in the context of its overall effort to streamline the NEPA process. Among its
provisions, the SO:

» prescribes a page limit of 150 pages (or 300 pages for “unusually complex projects”), excluding appendices, for all
EISs that are led by an Interior agency and have not yet been drafted. Approval of an Assistant Secretary is
required to produce an EIS exceeding these page limits. Note that existing CEQ regulations implementing NEPA
(40 C.F.R. §1502.7) suggest but don't mandate the same 150- and 300-page limits; however, the SO now makes
the page limits mandatory for Interior agencies. Further, Interior agencies appear to be interpreting the 150-page
limit as the standard for the vast majority of projects, with the 300-page limit used infrequently under
extraordinary circumstances.

» targets completion of a Final EIS within 1 year from the issuance of an NOI to prepare an EIS. Approval of an
Assistant Secretary is required to produce an EIS exceeding this target by more than 3 months.

» requires each Bureau head, within 30 days of SO signing, to provide to the Deputy Secretary a proposal for
target page limitations and time limitations for the preparation of environmental assessments (EAs).

Agencies within the Department of the Interior include: Bureau of Indian Affairs, Bureau of Land Management, Bureau of
Ocean Energy Management, Bureau of Reclamation, Bureau of Safety and Environmental Enforcement, National Park
Service, Office of Surface Mining Reclamation and Enforcement, U.S. Fish and Wildlife Service, and U.S. Geological Survey.
Each of these agencies has its own NEPA implementing procedures, and all are directed to modify procedures to adhere to
the SO.

Initial List of Actions by CEQ

On September 14, 2017, CEQ published in the Federal Register its notice of the “Initial List of Actions to Enhance and
Modernize the Federal Environmental Review and Authorization Process.” Required by EO 13807, the notice identified four
actions. First, CEQ will develop a framework for implementing the One Federal Decision policy. Second, CEQ will field
requests to designate major projects as “high priority projects” for NEPA streamlining. Third, CEQ stated its intent to update
various NEPA guidelines to comply with EO 13807, such as use of Categorial Exclusions, preparation of Environmental
Assessments, and appropriate use of Mitigation and Mitigated Findings of No Significant Impact. This action also includes
reviewing and modifying the CEQ Regulations Implementing NEPA to simplify processes and accelerate timelines, such as
for public involvement, cumulative impact analysis, and reliance on prior studies or state environmental documents. Finally,
the fourth action is to convene an interagency federal working group to define other streamlining actions, including for
Section 7 consultation under the Endangered Species Act, Section 106 compliance under the National Historic Preservation
Act, and permitting or certifications under the Clean Water Act.

Memorandum of Understanding for One Federal Decision

Cabinet Secretaries for Agriculture, Interior, Commerce, Housing and Urban Development, Transportation, Energy, and
Homeland Security along with the heads of U.S. Army Corps of Engineers, U.S. Environmental Protection Agency, Federal
Energy Regulatory Commission, Advisory Council on Historic Preservation, and Federal Permitting Improvement Steering
Council signed a “Memorandum of Understanding (MOU) for Implementing One Federal Decision Under Executive Order
13807;" the MOU went into effect on April 10, 2018. It established guidance for efficient coordination between the federal
lead and cooperating agencies to achieve the page limits, time limits, and efficiency measures prescribed in EO 13807.
Responsibilities described for the federal lead agency include using scoping to secure agreements about analysis needed
by each cooperating agency for its later approval; securing cooperating agency written concurrence on purpose and need,
description of alternatives, and selection of the preferred alternative; and developing the page-limited environmental
document and single, unified ROD. State agencies with federal delegation authority (e.g., Regional Water Quality Control
Boards with its delegated Clean Water Act authority) may be invited as NEPA cooperating agencies, which has not
previously been the practice.
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DOI “Top Ten Tips for Streamlining NEPA”

In response to the Interior Secretary's SO, the Department of the Interior developed a set of practice tips for streamlining
NEPA. Released in April 2018, the Top Ten Tips for Streamlining NEPA was prepared by the Bureau of Ocean Energy
Management for use by Interior agencies. Examples of tips include: beginning internal and external scoping well before
formal scoping to focus key issues, maximize the value of the 12 months after the NOI by doing as much as feasible before
the NOI, and placing detailed information in a Decision File, rather than the environmental document or its appendices to
help meet page limits.

U.S. Forest Service EADM and
Notice of Rulemaking - NEPA Streamlining

The U.S. Forest Service, within the Department of Agriculture, is not subject to the Interior Secretary’s SO. However, the
Forest Service initiated its own Environmental Analysis and Decision Making (EADM) program in 2017 to improve the
efficiency of its NEPA process while maintaining its focus on delivering high-quality, science-based analysis. EADM began
before EO 13807 was signed as part of the Forest Service's ongoing efforts to improve its environmental processes and is
now using it to help implement the EO. The stated goal is to increase efficiency by 20 percent by 2019. In January 2018, the
Forest Service published advanced notice of future rulemaking regarding changes to its NEPA regulations. Six activities
have been identified to implement EADM: training employees, reforming environmental policy, improving technology,
developing new performance standards, improving interagency consultation, and changing the practice of environmental
review. The Forest Service is expected to release proposed elements of the EADM program later in 2018.

Potential Update of CEQ Regulations Implementing NEPA

CEQ published notice on June 20, 2018 that it is considering updating its implementing regulations for the procedural
provisions of NEPA. CEQ is soliciting public comment on three questions about NEPA process and 17 questions on the
scope of NEPA that may lead to revisions to the regulations intended to “ensure a more efficient, timely, and effective
NEPA process consistent with national environmental policy,” including implementation of EO 13807. The comment period
concludes July 20, 2018. This is another expression of the ongoing evolution of NEPA compliance under the
Administration’s policy framework. If updated, the revised NEPA regulations could be finalized later this year.

ENVIRONMENTAL PRACTICE IMPLICATIONS

Since the SO was signed in August 2017, Interior agencies continue to work on its implementation, including for projects
that require preparation of a joint document complying with both NEPA and CEQA. In Ascent’s experience, federal
agencies are interpreting the EO and the SO's page-limit requirements to also apply to joint NEPA/CEQA documents, not
just NEPA-only documents. CEQA’s mandate to provide substantial evidence, reinforced by the increasing information
requirements needed to comply with legal interpretations, presents challenges for adhering to page limit requirements.
Environmental impact reports are commonly more than 150 pages.

Compliance with the SO time limit is equally challenging, if not more so. Many federal agencies have long-established
information requirements that result in the need for technical studies to support NEPA analysis that are additional to an EA
or EIS. Agencies have internal review requirements for these studies that need to be accommodated in the schedule;
agency in-house staff resources for expedited review are usually limited and exacerbated by hiring restrictions.
Notwithstanding the time involved with these additional studies, public review periods for both CEQA and NEPA and the
lead time for publication of NEPA notices in the Federal Register (up to 8 weeks) present extreme challenges for adhering
to time-limit requirements. Even where a planning process is integrated with NEPA (such as a Bureau of Reclamation
Resource Management Plan coordinated with an EIS), Interior agencies have been seeking to adhere to SO time limits, not
distinguishing this combined planning/environmental process from “regular” NEPA review.

NEPA Streamlining Practice Tips

Ascent’s experience assisting federal and state agencies with Presidential EO, Interior SO, and U.S. Forest Service EADM
compliance offers various practice approaches to consider. Please consider these generally applicable tips to streamline the
NEPA process, which will improve chances for meeting the page-limit and schedule requirements of the SO:
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» Determine the appropriate level of NEPA review and seek to use existing streamlining tools. Consider whether
the proposed action can be categorically excluded from NEPA documentation, based on guidance in each
federal agency’s implementing procedures. Also consider whether an existing NEPA document could be used for
tiering or incorporation by reference.

» For Interior EISs, the 12-month clock begins at publication of the NOI. However, engaging stakeholders to discuss
the scope and content of a NEPA document can begin before publication of the NOI, as can analysis of the
proposed action. Use a pre-scoping period to help focus environmental review and line up support and
commitment to schedule targets from cooperating agencies. Conduct preliminary identification of environmental
topics and informal interagency coordination to the maximum degree feasible before initiating formal scoping
with NOI publication.

» Present supporting details elsewhere. Place studies in a publicly available Decision File, rather than appendices.
Make reports available online rather than within the body or appended to the NEPA document.

These streamlining tips are integrated into the following approaches for preparation of joint CEQA/NEPA documents and
separate CEQA and NEPA documents to achieve compliance with the EO, MOU, and Interior SO.

Streamlining Joint CEQA/NEPA Documents

CEQA encourages preparation of joint CEQA/NEPA documents when federal decision making is involved. Preparing a joint
document is a common practice intended to make environmental review more efficient and information more
understandable to the public within a single document. However, achieving the federal page-limit and time-limit will be
difficult for joint documents.

Some tips to address the page-limit requirement include: to focus strictly on minimum information needed to explain
environmental significance conclusions for a project and provide detailed analysis and supplementary information (e.g.,
more detailed environmental setting or regulatory context) in the appendices to the CEQA/NEPA document, in lead
agency files, and/or other documents available to the public or posted on agency websites. Relevant information can be
summarized through incorporation by reference from other sources in the body of the joint CEQA/NEPA document. For
many projects, adherence to these strict page limits requires a surgical approach, including in the CEQA/NEPA document
only the information that is necessary for legal defensibility, while finding other means to make supporting information
available to the public in the spirit of disclosure, accessibility, and transparency. Regardless, for some complex projects, it
may not be feasible to meet CEQA’s substantial evidence requirements within the page-limit restrictions.

To meet the schedule limit for a joint EIR/EIS, consider publishing the CEQA Notice of Preparation (NOP) to initiate public
scoping in advance of the NEPA NOI, so the EIR/EIS contents can be refined through CEQA scoping before the 12-month
NEPA clock begins. Strive for sufficient stakeholder outreach to elicit those issues needed to inform the scope and content
of both the CEQA and NEPA components of the joint document. Publication of the NOI can occur after the NOP and, if
necessary, just prior to release of the Draft EIR/EIS. To limit public confusion and duplicative comments from staggering
publication of the NOP and NOI, the NOP should note its role to support both CEQA and NEPA scoping, and the NOI
should clearly explain its relationship to the NOP and be distributed to the same recipients as the NOP.

Separate CEQA and NEPA Documents

Although the most common practice has been to prepare a joint document to comply with CEQA and NEPA, recognizing
the NEPA page and time limits, separating the two documents may be considered. Under the approach of preparing
separate CEQA and NEPA documents, the CEQA document may be prepared first and contain all the information
necessary to comply with CEQA, as well as NEPA (e.g., with alternatives analyzed at an equal level of detail). The NEPA
document can be prepared later following a timeline independent of CEQA requirements. To meet page-limit
requirements, the NEPA document may incorporate the CEQA document by reference with short summaries of findings, as
needed. Reliance on state environmental documents is one of the suggestions made by CEQ in its initial actions list; if this
approach is pursued, confirm with the federal lead agency that it will work within its agency-specific procedures.

Release of the NOI (if an EIS) should be timed carefully to avoid risks to the NEPA timeline, in case there is a delay in the
CEQA schedule (e.g., any major change to the project, alternatives, or mitigation resulting from public comment). For this
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reason, federal agencies should consider deferring release of the NOI until after reviewing comments on the Draft EIR,
which can only be feasible when separate CEQA and NEPA documents are prepared.

Separating the CEQA and NEPA documents may create inefficiencies in internal document reviews and public review and
comment processes. Close coordination between the federal and state agencies will be essential to ensure consistency
throughout the process, including in decision making.

TAKE-HOME MESSAGES

Federal agency staff are in the process of implementing EO, SO, EADM, and related guidance documents; compliance
requires careful consideration. For projects requiring NEPA review only, achieving compliance with the EO and SO is
difficult, but possible, mostly owing to NEPA's ability to rely on incorporation by reference and placement of detailed
information in Decision Files, along with the opportunity to conduct substantial pre-scoping of environmental issues before
release of an NOI.

Integration of NEPA with CEQA and the latter's mandate to provide full disclosure of substantial evidence in environmental
documents result in serious challenges for meeting page and time limits. Early indications are that (1) using CEQA scoping
first as part of a joint document process to define environmental analysis contents well before NOI release or (2) preparing
separate documents with the CEQA document developed and released for public review first may be strategies warranting
consideration by federal and state lead agencies. In either case, the NEPA process can rely on the CEQA process and/or
document for scoping and informational requirements, while deferring initiation of formal NEPA review to enable
achievement of the federal schedule limit.

Federal agencies are expected to continue developing and implementing their NEPA streamlining actions, so please watch
for more changes, as compliance with EO 13807 evolves.

FURTHER INFORMATION?

If you have questions or need further information, please feel free to contact:

HEATHER BLAIR

Senior Environmental Project Manager
heather.blair@ascentenvironmental.com
916.732.3337

GARY D. JAKOBS, AICP

Principal
gary.jakobs@ascentenvironmental.com
916.930.3182

Please note that the above discussion reflects the opinions of experienced environmental planners from Ascent Environmental, Inc. We do not practice law nor
give legal advice, but rather apply our NEPA and CEQA experience with the goal of offering helpful practice information. Please consult with an attorney for
counsel regarding NEPA and CEQA compliance requirements of your projects.
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